STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
June 13, 2000
Fantiff-Appellee,
v No. 218603
Cass Circuit Court
LONNIE LIVI WELCH, LC No. 98-009342-FC

Defendant- Appdllant.

Before: Bandstra, C.J., and Jansen and Whitbeck, JJ.
PER CURIAM.

Following a jury trid, defendant was convicted of firg-degree criminad sexua conduct, MCL
750.520b(1)(a); MSA 28.788(2)(1)(a). He was thereafter sentenced to seventeen to forty years
imprisonment. He gpped s as of right and we affirm.

Defendant first argues that the trid court, in questioning praspective jurors concerning their
ability to believe the testimony of a child over that of an adult, bolstered the credibility of the child
complainant in this case.

Because defendant failed to object at trid to the trid court’s voir dire, this issue has not been
preserved for apped. People v White, 168 Mich App 596, 604; 425 NW2d 193 (1988). Therefore,
in order to avoid forfeiture of thisissue, defendant must demondtrate plain error that was prejudicid, that
is, error that could have affected the outcome of the trid. People v Carines, 460 Mich 750, 763-764;
597 NwW2d 130 (1999); People v Grant, 445 Mich 535, 553; 520 Nw2d 123 (1994).

After reviewing the now disputed remarks of the trid court during voir dire in context of the
entire voir dire, it is gpparent that the trid court merely attempted to dicit the jurors true fedings
regarding whether each could determine the case impartidly. Contrary to defendant’s implication that in
doing o the trid court bolstered the credibility of the complainant in this matter, we note thet the trid
court never expressed its own opinion concerning the merits of the case againg defendant, nor the



credibility of any witness. Rather, the trial court repeatedly ensured that the jurors understood that it
was they alone who were to judge the “believability” of the witnesses who were to testify before them.

Therefore, because we find no error in the voir dire conducted by the court &t tria, defendant
has failed to demondrate a plain error that affected the outcome of thetridl.

Defendant next argues that the prosecutor, during his closing argument, improperly argued facts
not admitted as evidence during trid and in doing 2 shifted the burden of proof concerning the truth or
fasity of such facts to defendant. While we agree that the challenged remarks were improper,* because
defendant did not object to the prosecutor’s remarks at trid, our review is precluded unless a curative
ingruction could not have eiminated possible prgudice or falure to consider the issue would result in a
miscarriage of judtice. People v Stanaway, 446 Mich 643, 687; 521 NW2d 557 (1994).

After review of the chalenged remarks, we find that athough the remarks were improper, any
prgudice could have been cured by an ingruction from the trid court prompted by a timely defense
objection. Moreover, the complainant’s alegation was corroborated by defendant’ s former friend who
tedtified that defendant admitted to him that he had “ sexud intercourse’ with the complainant and that he
had later threatened her not to tell anyone. Findly, we note that the trid court properly instructed the
jury that the lawyers statements and arguments were not evidence and that the jury “should only accept
things the lawyers say that are supported by the evidence or by your own common sense and generd
knowledge.” Thus, the trid court’s ingtructions dispelled any prgudice. People v Bahoda, 448 Mich
261, 281; 531 Nw2d 659 (1995).

Defendant next argues that the prosecutor presented insufficient evidence to prove his guilt
beyond a reasonabl e doubt.

In reviewing the sufficiency of the evidence, this Court considers the evidence in the light most
favorable to the prosecutor and determines whether a rationa trier of fact could have found that the
essentid elements of the crime were proven beyond a reasonable doubt.  People v Wolfe, 440 Mich
508, 515; 489 NW2d 748 (1992).

In order to establish defendant’s guilt of the charged crime, the prosecutor was required to
prove that defendant sexudly penetrated the complainant at a time when she was under the age of
thirteen. See MCL 750.520b(1)(a); MSA 28.788(2)(1)(a). At trid, the complainant testified that
during an overnight stay a defendant’s apartment in the summer of 1996, when she was deven years
old, she awoke to find that defendant had removed her pants and had begun to penetrate her vagina
with his penis. While this evidence done, if the jury chose to bdieve the complainant’s testimony, was

! The prosecutor concedes on appedl that the challenged remarks were improper, but that the remarks
were harmless.



aufficient to convict defendant of the charged crime, the prosecution adso presented testimony from
defendant’s former friend, who indicated that defendant had bragged to him of having “sexud
intercourse’ with the complainant during that time period.

Defendant argues, however, that because no rationd trier of fact could believe such testimony
his conviction must be reversed. Specificaly, defendant argues that inasmuch as the offense was dleged
to have occurred while defendant’s wife and child were adeep insde the gpartment, and yet neither of
these persons were awakened by the dleged assault, the “physicd makeup of the tiny apartment” belies
the testimony offered by these witnesses and thereby renders such testimony incredible. However,
when addressing an issue concerning the sufficiency of the evidence this Court will not interfere with the
jury’srole of determining the weight of evidence or the credibility of witnesses. Wolfe, supra, pp 514-
515. In this casg, if the jurors chose to believe ether the testimony of the complainant or defendant’s
former friend, they would be judtified in convicting defendant of firs-degree crimina sexua conduct
because the elements of the charge were established.

Therefore, we conclude that when viewed in a light most favorable to the prosecutor, the
evidence presented a trid was sufficient to dlow the jury to find defendant guilty of first-degree crimind
sexud conduct.

v

Lagtly, defendant argues that his seventeertyear minimum sentence violates the principle of
proportiondlity.

Defendant was convicted by jury of raping an eevenyear-old friend of his daughter while she
was deegping during an overnight day at his gpartment. According to the complainant, after learning that
local authorities had been informed of defendant’s conduct, he threatened that if she told anyone what
he had done, he would find and kill her. Further, the presentence investigation report indicates that
defendant was convicted in 1986 of second-degree crimina sexua conduct, dso involving aminor. The
presentence report aso indicates that this prior conviction is Sgnificantly smilar to the present offensein
that in the prior case, defendant, after sexualy assaulting the minor victim in her bedroom, threatened the
child with violence if she were to tell anyone of his conduct. Noting this fact during sentencing, the trid
court opted to impose a minimum sentence within the middle of the recommended guiddines range of
ten to twenty-five years,

Considering the seriousness of the offense in conjunction with defendant’s prior conviction, and
the fact that the sentence is well within the minimum guidelines range, we cannot conclude thet the trid
court abused its discretion in sentencing defendant.  People v Houston, 448 Mich 312; 532 NW2d
508 (1995); People v Broden, 428 Mich 343, 354-355; 408 NW2d 789 (1987). The sentenceis not
disproportionately severe. People v Milbourn, 435 Mich 630, 636; 461 NW2d 1 (1990).



Affirmed.
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